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The Habitats Regulations – under threat

Wildlife and Countryside Link (Link) is the largest environment and wildlife coalition in England, bringing together 66 organisations to use their strong joint voice for the protection of nature. 

What are the Habitats Regulations?
The Conservation of Habitats and Species Regulations 2017 (the Habitats Regulations) protect hundreds of wildlife sites in England—over millions of hectares, on land and at sea—and over one hundred rare or vulnerable animal and plant species.

The rules cover the sites of greatest significance for nature: breeding and resting sites for rare and threatened species, plus precious natural habitats that are at risk. The Habitats Regulations provide these sites with protection as Special Areas of Conservation (SACs) and Special Protection Areas (SPAs). These designations give a higher level of legal protection than domestic designations, such as Sites of Special Scientific Interest (SSSIs). Any plans or projects that could affect SACs or SPAs, alone or in combination with other plans or projects,  must undergo a “Habitats Regulations Assessment” and, if they would have adverse effects on the site and there are no alternatives, can only proceed for “Imperative Reasons of Overriding Public Interest” and when the necessary compensatory measures are secured.[footnoteRef:1] [1:  In the versus in the case of SSSIs, where development which is likely to have an adverse effect on a site can proceed if the benefits are considered to outweigh the adverse effects and offsite and cumulative effects are not required to be considered.] 


In addition, species listed for strict protection under the Habitats Regulations are protected from disturbance of their habitats, which is an additional and essential layer of protection than that offered to protected species by domestic legislation.

Under threat
In its Nature Recovery Green Paper, the Government stated its intention to ‘fundamentally change the way the assessments under Habitats Regulations work’. It set out a deregulatory agenda that puts nature recovery, as well as the Government’s own environmental objectives under threat. These include the legally-binding target to halt the decline of biodiversity by 2030 under the Environment Act 2021, and the promise to protect 30% of land and sea for nature by 2030 (“30x30”).

The Green Paper, which stated that “we have just 8 years left to halt nature’s decline,” missed the opportunity to focus on extending and strengthening the network of protected areas; instead, it was preoccupied with reforming EU-derived conservation laws changing conservation laws in ways that would reduce protections for nature.[footnoteRef:2] It was inaccurate to suggest that the protection afforded by SSSI status is equivalent to the protection provided by the Habitats Regulations, and to characterise those regulations as an unnecessary burden on business. [2:  https://consult.defra.gov.uk/nature-recovery-green-paper/nature-recovery-green-paper/ ] 


Alongside the Nature Recovery Green Paper, the Government has given itself powers to amend parts of the Habitats Regulations by statutory instrument in the Environment Act 2021. Further powers and reforms are being considered as part of the Levelling Up and Regeneration Bill, the Energy Security Bill and the Government’s review of and commitment to amending, repealing and replacing retained EU law. These powers all open the door for Government to weaken these vital laws with little scrutiny.

The Habitats Regulations remain the England’s most effective protection for nature but they are facing assault on multiple fronts.
Effectiveness of the Habitats Regulations for nature
The evidence is clear that the Habitats Regulations are the most effective conservation laws.
Researchers have found that bird species strictly protected by the Habitats Regulations fared significantly better than species that were not listed. Furthermore, these species have done better in those countries where the Birds Directive (from which the Habitats Regulations in the UK derives) has been implemented for longer.[footnoteRef:3]   [3:  https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/conl.12196] 

Effectiveness of the Habitats Regulations for sustainable developmentProviding more certain and consistent protection for important nature sites will result in better environmental outcomes and provide more certainty, consistency and resource efficiency for those involved in the system, e.g., developers, public authorities and statutory agencies. 
While in some cases, developments are altered, stopped or delayed by the Habitats Regulations - for example if a development would cause unacceptable pollution of our rivers and streams - but stripping away these rules would not solve the housing crisis. It would just add to our river pollution crisis.

Retain and strengthen the Habitats Regs
The Government was right to identify that the existing nature protections are not yet sufficient to restore nature, but wrong to suggest that reforming the Habitats Regulations is the best way to solve the problem. 

Defra’s own review in 2012 found the Habitats Regulations fit-for-purpose. The essential aspects of the Habitats Regulations, including the precautionary principle, existing site protection rules, case law, a robust legal assessment framework like the Habitats Regulations Assessment, and obligations for site management, must be retained.

A better solution is to improve and strengthen the implementation of the Habitats Regulations. For example, although the Habitats Regulations stipulate that plans or projects that could have adverse effects on those sites, including offsite and combined effects, should not proceed, there are still cases where plans and projects that have adverse effects on SAC and SPA sites are allowed.



Recommendations:
The essential aspects of the Habitats Regulations should be retained, strengthened, and more effectively applied to protected areas so that they deliver stronger protections. The Habitats Regulations should remain additional to Strategic and Environmental Assessment and Environmental Impact Assessment or any new arrangements that may be introduced through the Levelling up and Regeneration Bill.

To strengthen aspects of the existing Habitats Regulations, we recommend:

1. There should be better application of (a) checks for combined effects to assess whether combinations of projects or proposals would together have a significant effect on nature; and (b) of the precautionary principle. 
2. The Government should set out specific thresholds for environmental harm that must not be exceeded in or around a protected site, such as levels of nutrient pollution, as a result of new developments. This would help to limit the number of inappropriate proposals that come forward and help reduce the need for costly assessment of plans that are clearly damaging.
3. There should be strict limits on the types of development that can qualify for an exemption through the derogation process for ‘imperative reasons of overriding public interest’ (IROPI). Where a project would have adverse effects on a site it would normally not be permitted, but some exemptions are allowed. For example, while flood defence or port developments might need to be considered, housing, transportation and leisure developments should not.
4. The mitigation hierarchy should be reinforced in law to support its early consideration and the highest standard of implementation to ensure nature’s recovery. 
5. There should continue to be a test of significant effects on sites and site features, including species, based on adverse effects on integrity. A broad sustainability test as mentioned in the Nature Recovery Green Paper would not meet S.112(7) of the Environment Act, as it would reduce levels of protection.

Providing more certain and consistent protection for important nature sites will result in better environmental outcomes and provide more certainty, consistency and resource efficiency for those involved in the system, e.g., developers, public authorities and statutory agencies. 




Further information and examples

The Habitats Regulations currently protect 256 SACs covering over 5.6 million hectares and 88 SPAs covering over 2.0 million hectares.[footnoteRef:4] There are 126 listed plant and animal species other than birds, which are covered by different legislation.[footnoteRef:5] This includes 77 terrestrial species, 16 marine species and 33 vagrant species (mainly bats and cetaceans). Some examples of species that are protected under the Habitats Regulations include hazel dormice, harbour porpoise, otters and bats).  [4:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1025282/1_Extent_and_condition_of_protected_areas.pdf ]  [5:  https://jncc.gov.uk/our-work/article-17-habitats-directive-report-2019-species/ ] 


Changes to the Habitats Regulations could put many different species and habitats at risk. Some examples of the kinds of protection offered by the Regulations include:

· Rivers, steams and coastal waters: at the moment, it is the Habitats Regulations that prevent unsustainable developments from going ahead where they would cause pollution damaging to protected sites. E.g., The River Clun in south Shropshire, protected for the extremely rare freshwater pearl mussel (and also important for salmon, trout and otters).

· Recognition of the importance of the Outer Thames Estuary as a Special Protection Area (SPA) for red-throated divers led to the redesign of the London Array wind farm proposed for that area to avoid impacts on the species.[footnoteRef:6] [6:  https://www.rspb.org.uk/globalassets/downloads/documents/positions/safeguarding-sites/eu-birds-directive-the-law-of-the-wild.pdf] 




For questions or further information, please contact:
Emma Clarke, Policy and Information Coordinator, Wildlife and Countryside Link
T: 020 8078 3581
E: emma.clarke@wcl.org.uk
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